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Bason~ 


‘sie of J, delivered. the opinion ot 


inlieuofa mort: 


gage, cannot) “ In this case, it appears by the: 


possession 


by hisof facts that the plaintiff appellee was, 
Med to the defendant and appellant, in the 

| 83000, for the paymentof hich, he con 
Syeyerd tohim three negroes and, 
to convey a fourth : it being 
parties thatthe sales. and transfers of title | 
thus made, should not convey the absolute pre- 
but that the slaves should: be holdenas 
4 security for. the, payment of the 
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the prot oftheir Inbour was applied to Distiict. 
 use—that in the month of May, 4845, he called 
a méeting of his creditors,’ a tiajority of whom 
granted a respite of two and three years,— 
ithat of the!negroes ran away from him and 
Ce m4 were taken up and ‘put in jail by Phelan, who 
eonfinéd'them, and thékeeper of the ‘jail r refused 
| to deliver them tothe appelléey*in consequence 
of the interference of the appellant. Under these 
‘circumstances, suit ‘was commenced in'the court 
“below, Baron, to recover: possession ofthe 
4 q slaves and damages for their detention. Judg- 
ment: having been, rendered in his 
™ appealed. 
ay The bills of ‘nis in "question 
the i 4 and his wife to the appellant, taken in connéc- © 
nent tion with the instrument of writing, by which 
; ae agrees that they were given to secure to hin 
| ‘the payment of a débt due to him by the appel- 
lee, can be considered only as a mortgage or - 
bypothecation of the property and 
self of them by his own act. 
The judgment of the parish court 
correct, so far as it: goes to’order ares. 
ytitution of the negroes, and although 
ee, othe pai in damage, 
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siwhat excessive, yet when we take in view: that 
part of the statement of facts, which »attribatgs 

to them skill im-the particular; manufachape 
awhich they were employed by their masterjand 


nity. 9 or error in the damages assessed 
quire the interferencerof this court. 


therefore ordered, adjudged pa decredl 


Morean for the ‘Heinen fer th 


master-general, of New- A 


on the secretay 


: bey the: 0 of ihe 
protested P 


defendants are sued as endorsers of a bill 


dorsemient may of exchange drawn in their favour, at ten days) 
be out- 


cal sight/by the quater master génétal of the United 
‘States: ‘in ‘New-Otteans, on ‘the secretary “Of 
‘for the service of ‘government. The bill) 


pbented ‘at the’ office of 


‘ 
y are worth two,or three dollars 
2 ach, there dees; not appear to 
\ 
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ts 
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where the chief Glerk’ wrote 
th and ‘will bé paid’ whenever 
the expiration of the ten’ days; and days of 
66; the bill was protested for non-paynient, 
| and due notice given to the defendants. 
he plaintiff was the initnediate endorser of 
the deféndantsy and there were two blank and 
| ‘special which were stricken 


sed, or before trial in the court below. 

defendants the claim of the 


oa tiff | on three grounds, 4. That, as the drawer, the 
_quarter-master-general, could not be, personally 
) sued, having drawn the bill in his official a 

_ | pacity, they could not, be liable as endorsers, 
GP 2. Because the plaintiff received a qualified , ac- 
7 ceptance, inconsistent with the tenor of the bill. 
8. Because there was no protest for mnon-accept- 
city 7 ance, nor.notice given to. the defendants of. the 
want of an absolute acceptance, 
The parish court overruled the first 
art. ‘but admitted the two last, and gave judgment for 
bil defendants, whereupon the plaintiff appealed. 


ied This court is of opition ‘the-frst plea yas 
properly overrated, but parish court 
ill 
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"There. was no. necessity of any, acceptance] 
Corny thebill. bill be drawn'by party on him} 


] 
self, is accepted by the, act of. drawing 4 
‘Such Case, as.there is no drawer, there 
The general, ‘gays the. parish 
judge, in overruling the first.plea, is the prin. 
cipal of the quarter- -master-general, and is 
fectually. obliged as if its chief itself drew, whilé 
the bearer of its power is not in the least obli- | 
gated.” He might have gone farther and have 
added « if the secretary of state had accepiedam ” 
the bill, the general government, being the pri’ 
cipal of the secretary, would have been as lm 
fectually bound as if the: chief’ himself had’ : 
cepted, while the bearer of its power, ‘the’ s 
cretary, would not be’i in least by. 
acceptance.” 
are therefore of ‘upinion that there: wat 
“no necessity of either a protest or any notice 
the defendants, on account of what is’ erro,” 
neously supposed to be a qualified scoeptandd | 
from the contents of the bill: 
does. not appear to. the coart that the 
tiff gave any assent to what was written by the: 
clerk.of the» secretary of state, when the bill | 
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but in order'sto obtain date, from 
® ten days after: sight - might he. reckoned. 
plaintiff notwithstanding presented the bill 
‘maturity for payment. The clanse-did not-vary 
4 tlieveontract, the mouey drawn for was “money 
of the United’ States, which all the parties’ to. 
® the bill must have known; could only be drawn — 
inconsequence of an by law. 


The har: requested us to express our opi- 


vion ona part of that of the parish judge, which, 
if-it pass uncontradicted, may have the. 
mischievous consequences, Since the establish- 
4 ‘ment of banks, and indeed since that of commerce 
iy in this cotntry, blank endorsements, on bills of 
9% exchange and promissory notes, have been the 
‘bya ordinary means of transferring these securities, — 
the superior courts have, since the establish- ~ 
a ment of the: American government, universally 
permitted the plaintiff’s counsel to strike, even 
at the trial, such~ blank endorsements. as were 
Wi in the way of his recovery.: The parish court 
erroneously taken it for granted that the or- 
dinance of Bilbao afforded in. this respect; the 
7 only. legal rule of.action and that blank endorse- 
ments are illegal. It has often beem held ihat 
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Pats Didset court referred is not in force: here. 
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wow Duplantier, 2 Martin, 328. The'same ‘point 
a has often been ruled by the district court ofthe 
in this city. That court and the supe 
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rior court -of the territory “allowed 
All up or strike out blank before 


the note passed to the jury. 


tis ordered; adjudged. thatthe 


judgment of the parish court be annulled, ayoidy 


ed and reversed, and that the- judgment of ‘this: 


court be entered for the plaintiff, for the artidint 


of the bill, interest, damages and costs” to 


LOUISIANA 


The district appeals from the court of the fet di 


court cannot a- 


mend its judg- trict. 
ment, after it is 
signed and exe- 


eution has the ‘optiiién of the 


pe court. ‘Two appeals have been taken in this” 


breugnt on the Giag, one by the plaintiffs; the other by the de” 


‘mended, astate- 


mendedastste fendarit. The, reason of this appears to be | 


after judgment ‘was. rendered against the 


tare 


fis 


will not dant, and execution ‘Wad issued thereon, he 


jadgment was amended in his favour, so ‘that 
the plaiiitifis being dissatisfied with the: 
and claimed an 
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“Whatever irregularity there: may in 

|. ajoourse of proceeding, the whole case is’ laid 

undividedly.30 

ease, 

considered» by the district, judge as mot 

absolutely -and irrevocably final, he undertook 


de 
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, fo amend. it, and permitied the parties to ap- a 
as if it had become final only from the 
_ time of the amendment. A statement of facts 
was therefore made posterior tothatamendment, 
the same proceedings took place as when, 
an. appeal is. regularly prayed: 
But this court. is of opinion, that: after the 
| ipdgment was signed and execution issued there- 
on, it was not in the: power of the district judge 
ie. tovalter it: that no. statement of facts having 
been made before the. original judgment was 
signed, none eonld:be made afterwards, and that 


“regular of facts, ‘special verdict, or 


ay bilk of, exceptions, regularly taken. during 
at | the course of the trial, must be dismissed. 
Itis therefore ordered, adjudged anddecreed), 
[that both theseiappeals be dismissed 
Sin own cope, 
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See post, May the same, case,” 


bil off ex- from the court of the first 


Marnzws, “delivered’ the: ‘opinion of ‘the 
"regular? ‘court. ‘The. this’ case area” 
milar those, in the ease’ “of Lowisiand: | 
v8. Hampton; (the preceding ease) an 
- is taken, to thejfopinion of the district: 
_ given on the final decision of the cause. 


"It is therefore ordered that me appeal be a 
missed at the costs of the appellant. 


from the fourth district.’ 
the cause was before: the supreme 


defendant died : this being suggested om the” 


record, his representative Arnaud 
made a defendant i in his stead. 
Moreau. for nault for 
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from the fecond diate, 4 


inigetow for the. plaintiffs, aod connect 
“appears that the Tegal title to the land, which 
ae preiisés are a:'part, was’ Vested). by 
Claim, and that their title was coufirmed: 
Dhere, is nb, reservation of a’paitef 


ofiadeed . Civ. Codey 310, me, 
Civ, Code B44, a 


the public had neither an express. 


the 


mo Verbal. proof sh#l be admitted! 
did they 
before, 
be si "it tiie 


District effect, which it could never 


toa presum tion a the property for' the ‘Public; 4 
if it did tlie king might dispose of, 
has. done by’ an rant te to Us. 7 


nok apply. to. the: sovereign, power of the 


u tony to, inferior corporat ae 


"Conimissioners fixed the extent of it to’ ‘sixty-two 
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The law Ath ‘title-of theDig. 


aways the groundof a 


is quoted:to.sliew toad must 
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1816. 
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‘shews: the canal is a work,f 
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adjothing ani “Te thes we 


is Hot Adnerica, nor believe in. ang 

of modern Eutope; any thing to; the 

892. 2. Strange'.4004. 3) Bor. 

France, by of edicts, 
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inthe Baglish that is in’ the 
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or: -surely he cannot dispose 
the faith 
Dutithe. fertyoan exist without: 
hetseand the sath omy 
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tt of | 
forniture and provisions ape 
necessary to 9 ferry house,.as 
fo aderry you may also take-my.boat, be 
canse a boat j is More, necessary to, ai. ferry : 
rath is, government ean give vothing but. 
that which it has here it hed only, the right or 
lege. of carrying: for, hire, across 
patentee, patent drag. might, by..the 
for his nosttum, beca at se h 
and-® purchaser as, absolu ut 
Porter j jr. toe) ‘he 
‘There are. tires objections to this: 


ae 


), Which we are. ‘placed by, legislative -anthignity, 

“2. That the: soil of the ;road, on: 
use is built, belongs, to, the pubic 

That the plaintiff (the appellants, hope) 
‘they havé wtight,, have mistaken thei Bremen 


We are placed by the fore 
‘a public. ferry ‘on the 
Highway,” fromthe Mississippi to. the Attala. 
“pas, at the pout ‘where it is ‘inlerrupted by 
Takes, Which divide the eastern and western 
tions of state. toad was laid onl | 
years ‘ago—it! is proved to,.be of 
-portaneé to the intercourse of the 
these'two sections'of country: “Ever since. it wid 
traced ‘and: opened, it has been ‘use 
as a public highway seit runs along thie bank, 
an outlet, or: bayou, partly natural, partly 

called the canal of La Fourche— thous 
which “the: waters of the: Mississippi, in, 
pring floods, empty into lake Verret. “At that 

the bayou. is navigable. 
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dition, however, the. coprt is referred tothe 
rican, Taw ‘Journal, ol. 5. p- 15—190, that all a 
landsin Louisiana were granted, subject to ‘the 
condition. of, a highway being, laid out. No? 
exemption has been #hewn by, ‘thie 
plaintiffs here, which takes. them,ont ‘of the’ 
neral rule. On the contrary, there ‘is a tot 
late territorial Iegislature, 1809, chap... 


Zmuch of their -soil-has been taken fora, road: this 
the. highway here. rans along the 


this*canal is’ navigable. By 
public. Tiave a right to a towing path along 
banks of navigable ‘waters. ‘Domat, ‘pole, 


51813, set. 6. This towing path was laid'out 
shere : “the road, then must commence the 

of it, and not’at the Wank: of the canal. But, 
was any error. in’ laying out: trond, the. 
appellants should: have opposed its. opening, « Or 
appealed from the decision of the commissionet | 
their “decrée “on the subject Tike that, of cours 
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aside. Term’ ‘Rep, Day, 4142198, 
Johnson’ s-cases, 492. Peake’s’ evidence, 98: x i 

appendia. Doe demise’Powell vs. -Harcoup 
76.4 4 Eranck, Hall’s Ameri¢an 


Taw Journ nal, 148. Binney’ 209.7 T 
highway, the éxistence of which 
_ bestibly we have been ty 
legislative authority, Tor the-parpos 
Bets “of the territorta 
chap. 
reign authority: to us: there, is as 


thesexistence ‘of the highway. Ferries, says 


Domat, pol: 2. ‘Tie 6. sect. 1.’ art. 8. 


8; art,A2 belong. tothe public.” ‘Sine 


the, first. taking possession of this country, a 
of acts have been passed by our legislatare,s 
considering them: such. 6 Mets. oft the 


lative council,” 1805, chap. ets of q 


-ritonial legislature,” 1807, chap. 18, p- 132. a | 


1814, chap... <¢ Mets Acts of State 


1813, act to define the powers ‘of police juriesjem 
25th March, § 5.» Every individual a 


_ Solicited and obtained land:from: the Spanish 


~-vernment, took it subject to this condition or Sere. 
if the authority ‘should 


after find necess page to. 
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Johnson, 84.,.On this pik, 
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| when they. ‘solicited this land from 
the Spanish governniént, they knew. that this 
ferry already existed there—knéw thatit 
‘Tonged. to the publicknew flint the erection of | 
a house was indisperisable to: the exercise of the 


Domat, vol, liv, 12, sect. 5, art 


~ 


if house was necessary to the exercis@ of that 
4 ) servitude, they could not oppose the erection of 


4 pit #4 
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East’n, District, 
from Feb. 1816: 


Bat thie case is still stronger again 


publicright.'. Soliciting the landitheu asa 


h— 
it as faking it Subject to this 4 | 
servitude, they. took. it under an implied. con | 


sent, not. only: not to oppose. it, but under 
io yield every thing necessary to give 4 
it fall effect: and. cannot,.now be permitted: 
resist the-erection of a house, without which the 
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Digest, liv. 8, tit, ‘dod. 10.—ibid.. liv, tit. 


§ 8: — Ibid. Tw, 8, tit. 4,144. 


vil Cade, page 44, art..59, 60: 8 Term Rep. 50. 

Litt. vol. 4; sect, 68. lib. 
If the appellants, by express had. yield” 

ea to the public the servitude of a ferry, theau- 

thorities above quoted, prove beyond. doubt, that 


Fone. Where then is the difference, wh 
receive a tract of land from the: government sub-' 
ject to-that burthe en—and must not 
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408 
Hi: road elon | 


Feb, 1816. 


Considering the ferry as a servitude, | and: tlie 
highway therely ‘as “right passage, ‘it 
been shown ‘the: appellanis cannot recover,” 

will be proved, iat the soHof public highway 

belongs to: thie public; and consequently. they 

may.e erect any buildings on it they please. 
of this’ Position will bt established beyond: 

doubt, by the’ authorities by which the question 7 

"be decided ; “and will enable this: 
how often ‘erude and undigested ideas 4 

» this subject, as in many others, are hastily taken 

litile supported they. care by those 

“on which they pretend to rely—and how 

it is for this: suffer the. fleeting 

"There are four kinds of roads known ‘and, 

“ognized by’ thé Roman and Spanish law ; 

Ate, theiter, aetus, via via publica, The tne 

‘first, are merely servitudes: are 
utider that head in the Institutes—the, = 

“quired by title and prescription, and lost 

“usage; Digest, lib: tit. 1,1. 5. Ibid. lib. 8) tie 
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that class of righits—the who professé 


valPidea of its being one. In the enumeration of 
things. public, hors de commerce, the Span. 


tit. 28. ibid. ley 28. tit. 
tite 6. 15, They: canna bea 


could be- alienated, were. acquired 
‘Tost prescription—public roads, we see 
cannot. “There: exists then no resemblance, 
the one and the-other. 
But we haye. still. stronger authority to i 
Point Traite des servitudes 648, 649. It is 
og there laid down in the most express terms, 
the soil of. the road belongs to the public.—Again 
the Digest, liv. 48, tit. 8, law 2, § 24,” it is 


said, “We call a. public road that of which. 


de belongs to the public. For the private dif. 


vate road, the’oil is the ‘property of the individu- 
al, we have but the right. of passages, but 


the soil of the public highway belongs to the 
4 lie.” This. leaves our adversaries no other 
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4 “ish writers’ state public roads as one of them. 


fete from a-public road in this, tlat)in the pri-- 


treat of évery: kind of servitude, never. mén- 
Yion’it’as such—and the rules. ofdaw which 
“to it, will- be shown) necessarily to exclude Bowie 
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are placed, is not a public highway. pre: | 
it w ill be in vain for them. to endeavor é 
bring .this court to.a conclusion, that the great ™ 
sections of the stitte, is nota public. highway 
Tf. the public highway is, obstructelly, 
should have been had the police: al 
ry, Who exercise here the same jurisdiction’ whith, ay 
the ediles did at Rome, who by law could 4 
mit ‘the erection. ‘of any. buildings they 
public’ places, or ‘demolish them. as 
though: Domat, ‘pol. 2, liv. 4, tit. 8; %, arta ti 
Digest, 43, tit. 8, law Shi. 17 


ibid 8, § 7. ibid 39. tit. 2, law 24, 


Partida, ley -29. tit. 22. Martin’s Orleans 

Term. Reports, vol. 4..p. 186. The appellants 
not shewn that they made. any application 
to, them, who have the jurisdiction: of the police : 
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ofroads mor | have they: produced. any law | 


proyes ‘Fight i in a. private individual ‘to. = 


or ejectment for;the highway. 


“The opposite ‘counsel siave read cases from 


the English books, -anibfrom: the American’ 
porters, to shew that the public have but a igh 
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ejectment for any appropriation of the 
* Such is undoubtedly the common law; but 
not the Taw of this country. Origin ally. 
there were ‘bit four ‘public’ highways in 
P wind: Bic. Ab. Amer. edit. 494. °4. 
Dict. Fighacay. Aniail the 
4 been Vaid’ out by writ ad quod 
Where the public paid for'a right of passages 
‘acquired’ in this way, lieve 
Feserublanceé to property’ acquired: from: 
Spanish ‘government, as a gift, when the sove- 
reign in every instance’ annexed a con-— 
dition, that a public toad stiould be out, or 4 
thie grant be void: subject can’ shew. more 
strikingly ‘the difference’ between the ‘two 
3 Ptenis, than the one how under . consideration. 
The public donof'even enjoy the right ofa tow- | 
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ing’ path, ‘on the banks-of a navigable ‘fiver 
England. 3 Term Rejioris, 253. In that'vase, 
the institutes of Justinian. were ducted, to 
that the banks of to 
a had ito weight there om that: “quéstion—inder 
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~ “peonstitntional, But this argument 
its support, a which is denied, and: which 
ox the, authorities. noted: prove. to: be 
* The. appellants have never. iad aright 
of the highway—it. was, laid out ten yeary | 
before. the. date of their titles” ‘Do they 
shew, ‘that, when the sovereign gr: 
of waste land.on whieh, public. highway 
that the grant of the. lafid, carries 
“it ithe, highway ? ‘Until they. do,:they 
“Fight to- say. their soil is. taken from’ hig 
"Grants of things public. “are never: 
Katies Law of Nations, tio, 2..chap: 
247, 6 Johinson, 134. 2 Black,.346. Domat, 
liv. A. 1. § 2,art. ‘The 
seem to have, been, of opinion, that; the. highway 


was not acquired by. the appellants, from 
preg they have ‘ceded Us, and 
be fully satisfied that that act i is. x 
tational, before. they, will declare. it 80... 


declaring. acts _of the, legislature 

on, this ground, i is. song tobe exercised witht great 

Ment: Thust: be. manifest : be. such 
doubt dées not exist on it. When itis not,thi: 
clear, decent respect for t the other branch ‘of ther 
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others, from exercising thia its highest. privilege. 
6 Cranch,. American Law Journal,’ 

dnd. Dall. 899.9 Johnson, 
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Because'a‘highway is a servitude only 
the. soil on’ Which it is due, remains the property” 
“of the owner of ‘the ‘land, ‘burdened: with the: 

Because the: appellants conld “ded 


itis are pe only 
‘but the bank of @ navigable's | 
This trae the banks ers are con 
sidered’ as the property of the riparian 
the. public have’ the 


98) 6, where it ip is said, « 
wivers belong, as to the ror 
of contiguous or adjacent. 
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Well fo 


hibition extends itself to the:r 
any other individual: 


eupy any building erected there; neither-can: 


who erected it claim, it as 


to belgbated: 50. says the 

the soil, ‘only.’ one: of those uses, which 

public has ¢ over the: banks of navigable river 


to these 
Pa 3, 28:8. Code ‘Civil, 


e “ast: cited. 


“Flere besides the towing path, eight feet 
water, there remain’ fifty-two feet’ for 
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consequently print to the grant to, Brgy, 
= in: this: place, highway, 'which had been ofteiy 4 

repaired. by the people:of the Attakapas,. 


of thessoil,, on: whieh | 


Tt i fia! from its natu 
da of ways, 


shed. the 


East’n. District jor. tWenty-ve OY | 
of. furnishing) ‘a. -highway, chemin) 
bey 
droyal, basilicon ; and 
,comeular or militor 
Phese.ways led to the: sea; a’ river, a-city, OF 
Chemin. “A part-ot what is,said by this. 
» § 24, sepritudes, 529, 


the. | 


ra 
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| hich oygstatute, speaks of, and classes.among — 


‘by its destination...” 
"When the Spanieh king, 


ised’ asa’ highway for several years, Uf the. 


s the only,one, .ieading mm AKapas { 
me 
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be. 


it hastbeen made. public way, it 


“without "speaking “of “highway, 
transferred the: property:of ite-soil, with thi 
the effect of the’ destination! wi 


Doma y part. 9 WU. Pret. 
bid. liv. 4 45% 5, 4. Park 
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not:be soquired:by prescription. 


his tifle,. the: “Tadd 433 
| into: a-complete definitive grant, ‘under ‘the 


sites other effeet thin to ction 
a compensation, im damages t idee, 
the vender, ‘The: warranty. in 
trom the contract of sale. Pothier, .con- 
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King Of Spam orthe governor 
 tothis way, ‘It isito be re- 
id 
he 
principh same in the'case of'adonation) 
tll the rights ap@ charges of: the estate, attend 
itin' the hands Of the. vendee. If any chi 
been passed ovenin: silence stherightof 
x 


of. twosestates, boven f 


Code: Civil, 4: 
or-any other estate, burdened with Servis | 
towards anotheriestate} may be sold, it wil 


-withoutsany warranty, because he’ om 
“not be presumed to been ignorant. of, it: 
Pothier, contrat de, eonte, n. 199. Thete 
‘fore, the appellants, or the gtantee, ander whom: 
could not bei ignorant of. the exist 
issued a formal, grant, ‘would. ot, have 
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At q 
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ants could: not complata of being’ after 
it is’a mia of public Wotd-- 


4 y, that all'the grants’in L jana were made 
ander ‘the reservation’ highway “or ‘royal 
Amer. Lai Journal,’ 308.4 id. 


“dition or reservation; it‘cantiot ptoperly:be 
Nighway- passed: ‘to the ‘grantee.’ 


a “oP the: grantor, as to, the partigular: Which 
the highway was. to be placed, tlie faculty "left 
Valter the ‘principle: For, if t sell you a ‘tract 
“of Tand, saving “en acres “which T reserve 
we “cannot be said: to have transferred 


“you the property of the whole tract. Ttrms- 
it only, the ten dcres “and al though 
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“tobe taken; indicated in. the ‘grant, 
““Teave the’ ‘spot to Four choice, as ‘soon. a “th: 
4 ghoice is made, the teh acres are mine. Titeed 
“no ‘sale from’ you, ‘because am presumed 
‘to have: ‘divested myself from the propert 
these ton acres reserved in grant, alt! 
part of the tract’on which tey'are to be 
taken” was” ‘not’ ‘designated ‘thérein: ‘When 
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which is.to. belong to-you is known: So, 


transferred, saving the.reserved. highway, whioh 


“over it, “and lint ‘the owper “Of, the land through 


“they differ. from. common things, which are. for 


a grant is made,:with the reservation of «high: 
way, the propétly of the premises) is held 4 


Femains in te grantor : ‘and-as sdon-as the 
tee has:yielded: the -highway,-he ceases 
highway, the public ‘is witht 
“any property in, the, soil, covers, but ‘is, ‘only 
the creditor a ‘servitud Fight: “of Ways 


hich: it “passes, continues tophe. owner of they 
- soil and i is only the debtor of the. servitude : i 
other words, that highways. do. not, belong to 
sovereign or the public, who shave, the use of 
“them only, is a ‘Proposition. whi 

ingston and ‘Duponceau | have, Lin the, 
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maintained: that ‘highways are. not 
The Roman, ‘French aud Spanish: 
are in perfect concordance on, this point 

Public things belong to the public. 


the use of. ¥ to Pani. 
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om ‘los’ los puerto: 
“pertenecen a'todos los hot 
Partido 8, 28, 6.5 
| 416, cites» passage from ‘the: French 


‘the ‘riparian owner, who furnishes a 

| way, does not lose the property of the and. 

a becomes debtor of ‘the servitude only.» 
Pho prdinaitos says owners of 

‘on ilivigable rivers, ought to 
along. the banks a space at least twenty 

for a.voyal roud and towing path, with: 

out being allowed to’plant trees, heilges fo 

nearer than thivty feat, on the side 9, 

boats ate drawn, and tén feet on'the other, 

4 dot of a fine’ of 5000 and ‘the: 
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of 1669, in order to shew that, in® 


sAmong public. iin nip the 
| «The: soil of public ways to'the 
Rivers, ports, belong in ‘common. 
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vistrict. property in'the: boil: of ithe road; since 


plant trees, at.a.tertain distance’ ‘from: banks, 
of a> navigable "river, and thie 
them is pronotificed in certain eases: | “The ij, 
‘not a‘clear one. ordinance/re- 
of. twenty-four ‘feet to given, 


and forbids-the planting of. trees within 


‘six feet, wide, immediately binding on 
Foad, on the*side of which boats are 
ad on thi sopposite one, ‘tages are 
within ten feet. « This:is not a 


the. owner may plant trees in the road ik 
but only: that, the road. is to be -ten\sfeeh q 
wide-on ithe, side on. which boats ate not'to be 
drawn, or that there is: tobe one road: 
that on the-side on whiely they are: drawn), 
_Phis construction is the more reasonable, 
is beyond a doubt,: that in: highways 
is. attempted ¢ to eotablishedl 
highways, that existed originally, 
these’ that, are to. ‘be ifurtiished: by individuals, 
Phese, iti is pretended are # servitude only. 
: of the particular characteristics 
servitude is, that “it ‘is due from: an estate. 
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Feb 1816.) 
—-Servitudes being’ due ‘to-estates, ‘and 
is Jeasy conceived way igs 
classed among them.’ Code, Civil, 487, arts Boone 
“sige: given’ to an. estate, entirely. encircled by, 
Tight in favor ‘of him: who is the 
ownersof: it. and those who succeed ‘to the own- 


‘reason the property of tho 
‘to the public, while that of the private: 
remains jn him from whom the way isdue. Dig. 
78 way, deprives the owner of his property $0 far, 
o ‘that if he had sold i it before, he would be ipso. 
discharged from his obligation to deliver it. 
Whe since’ the conttact, says Pothier, 
“thing has ceased to be in commerce without the 
act or fault of the. vendor,” as when, “by public’. 

authority, the field, Which had héen sold to me 

has been taken for a highway, the obligation of 
delivering the thing: has ceaséd ‘and’ ig extin- 
Suished, and. the vendor i is only;bound 


ership: fis: cannot be said of, public way, 
| 
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ing the indemnity if. be see fit. to 
Pothier, Obligations, n. 614. id. Vente, 
property of a highway docs not pags | 

‘thing-becoming . publics: in. COnge- 
of. its) having undergone some: change, 

as where # river changes its course. 


| ‘paid the appellants 
property of the soil of the highway, 
not, yet been indemnified therefor.) 
that when the King of: Spain took 
on the score of public: utility, the law re 
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fied. Partida, 3, 48, 31. But the principles 


Louisiana, which were neve 


“the ‘soil. necessary for a highway... 
\= Donations are either absolute or conditional 
The donee is bound te fulfil ‘ihe charges ‘and 
| imposed by the donor. 1 Domat, part” 
4, 40; sect. Even, when these” 


was not applicable to the lands: granted by him] 


a condition ‘that he grant sould furnish 


quired that: the owner of. it should be indemni: 
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with ‘grace. resist their claim, Aecause, 
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former, /and in consequence of the: 


‘The plaintiffs never the de. 


Tote, even if the Tease had. mentioned’ the high?’ 
wey, it” “would “not” have: passed under it, 
m cause conventions, by which things’o Gut 
4 merce dre put "commerce, are: void, 
part 4, liv. 4, 


“The inclusion of ‘the ‘highway. i iit’ 
not auihorise the plaintiffs to claim’ the 
house are ‘not bound! fo 


rey 


in’ dispute.” 


acquired, “because they. are not: susceptible “dP 


| ‘av. The, plaintifts ‘say that the 


intter, hold thé premises, under alease from the‘. 


way be transferred to an individual ; | 


 fendants the: ‘possession’ of the sdil_on ‘which the 
Rouse. had ‘it’ not and could 
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a way'of twelve feet on the, ight 


fis ississippi, the Sea‘shoré, &e. to the county of 


‘or highway. That still, ‘as it. passes. aver | 


action, and: -éan -only: have ‘that: 
hich the ‘Jaw ‘gives to’an individual ‘who com. 
,plains'and shewps'that the highway 7 


The plaintiffs? demantf | to‘be ‘put’ ‘in’ ‘possesion 1 
a tract of land, by them: leased to the 

he lease having expired. Neitherthe if 

plaintiffs? title, the lease.or the expiration, 

‘ate denied, and the judge jill 

public. road ‘of sixty-two) féébiin breadth along. 
(the Jeft bank of the:bayou oF.canal.of La fourche: 


fo remain, open as highway.” 
this judgment they compl 
% That the soil excepted ig n6t 
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land, they. are, yet owners. the soil and, 
| or right of 
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that for facilitating the tavig 


| road: or way for, towing boats ‘was ordered 
q thie: ‘lice juty, on the: ‘24th of July 4644; of 
feet it ‘breadth on each side ofthe canal, 
q that’ about twenty-five or twentysix years 


road fof passing to ‘and from'lake Verret 
had ‘opened by the inhabitants: of ‘the pal’ 


pioved by those of Attakapas Opelou- 


the, “sass, since “which “has. been ‘Constantly, ised) 


that the borders of said canal shall-be consi 


4 ‘propriation and appointed’ ‘to. 
improve. ‘this “road, and the defendants, 


7 


: » 


of the” “ou thé bordets of the 
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legislature conld not’ take away the right of me 
the plaintiffs. to, any part;of their, land, wit 
compensation; 2, that. admitting the premisesia. 
ashighway, the soil,is still the of 


establish this road, without first 
ing’ ‘the owner for the loss ground which 
carticlejof dhe amendments, to the. constitution of 
United, States, . propesed 
789,.the. second article of the compacts, i 
Code, 102, art. 2. 
United, States apply, witha few exeeptions, 


the’ fe overnment They do’ not’ 


20 mis, exc pt in cases sin which’ 


Distt signers thas hn ned ot 
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‘at of their’ adopting the constitation, 
expressed a desire, in orderto: prevent'miscon- 


ont abiises of its powers that farther 


x 


of the ameudments was that “extending the 


mean: property:taken by the United, States, or 


) ‘sion-on ‘this: subject, a, Hattick, ae 


of ‘the United States; ‘which: reqjuires. thatthe 
fall. crimes, should be’ by jaryy and 


the avowed inducement of thé propos- 


of confidence in it-(the constitution) 
would best secure beneficial'ends of its in- 


undersome. power claimed under their constitu. . 
dion; for it was against the misconstruction of 
that; instrument and the abuses. of its powers. 


Martin'ey. ‘The court there decided thatthese- 
cond section of the third article of the constitution 
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and restrictive Clanies shiould be 


= shallot be taken for publi¢use, without 
4 We must understand it to. 


“6th article of the amendments, which@emands 
a _the‘intervention of ajury also, related only tothe 
"exercise: of the judicial powets af the 
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tithe game, idea, when. they, required, that 
Vik ‘securing to the citizens ‘the trial by jury. 
criminal cases. if the correspondi 
Soe ion: of the United States e 


this court is:of opinion thatthe. 
of the constitution of the United States alluded. 
does not prevent a state from taking the 


tertitorial ‘government should. public exigen- 
cies it to the common presere 


, be.made therefor,” The words common. 


vation imply, that congress had then in “view 
cases, in’ time of: war or: 
services-of an in! 
| dividual become accidentally necessary .to 4 


differs ftom the constitution of the United States, 
idea that instant or. ‘previous 
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oat! of dn marly cases, this must 
beparticulaply inconvenient. “Till the road 
out, the pérsons entitled tocom- 
pensation nor the:proportion in which it is due 
Af the amendment to the con ion’ ‘of the 
United States and’the-articls of 


opposed to the: act of the’ legislature, avail 

ter. is. unconstitutional: and ‘null.’” Now,. this | 
will never declare nn. aot of the’ 


be cldar and apparent. doubtful cases they. 


‘ 


It is clear'the’ act does tik violate the 
} and it is very doubtful indeed, that: 
in the least repugnant’ to the’ ordinance. 
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Noone”, sayathe code, «cus bo 


part with his property,‘ unless by reason of § 

to the officers: of this as a 

or testraining the powers of gat 

legislatures. "The general assembly of 

which enacted the civil code, was was not a superior 


power tothe general assembly: of 1809 
same body: the: code passed duting. 
“their first, the act. ‘during their. secon 


instruments, the so far 


‘that it would have been violated: 
five’ years’ ago, a road was opened: by’ the i in, 
“habitants. of the’ neighbourhood ; the’ 
year. ‘the people of, the adjoining counties im 
‘prove it; eighteen Years ‘after, in’ “4809, the 169 
declate it shall be considered as pull: 
road; in 1944, the police jury on it; it 
the legislature of the sigté make an appro” 
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gay that they ‘have been compelled 
“They have One; trom, 


Goulds ed. Kast: 254, 2 Strang 


the ower of a trash of land, on which tlie igh 
Way: passes;, retains “the. property;.of the 
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‘therefore’ tamine acc | 
an; the French andthe Shania | 
‘whieh must regulate, the'éffect: of 
Ken of by. the Amenicans,. 
Kiam pablicam, cam | 
| competi vise: autem p 
; publicum esti iff 48, § Ahy 
we call.apublic road t 


it.to be ih a public road as in a private 
the soil of which belongs to another, while we 
Shaye ye oily” ‘the ‘Fight of walking’ or driving Over 
ontradit nction between a andi | 
ds to the ownership’of ‘the sail, 
Here the ides of the: 
being duly. a’ mere right | 
is repelled, as well as the corresponditig, 
0 being private “propetty whidhis 
‘to be thie’ dase) in’ Ways’ the” 
distinction ‘Between these aud: public 
in: this ‘the ater: th. 
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sek ot ping ore he surface and the own Diet 


of the soil reside in the public, 
is believed, a highway 


be the subject of a sale or the possession of ox. 
invidual ‘ti is. hors de commerce.. 


We cannot sell, says Pothier, things which q 
from their nature are. out of commerce, as a 
achurch-yard, a public square. Traitte 
de Vente, n. 40. Among corporeal things, 
.aré some which are not susceptible of possession, 
as those which are divini aut pudlict juris, 


sere. de possession, nN 37. 
* Of the nature of a public square is a. street or 


| ‘a highway, which is a street of the country. ee 
“The. highway ‘and street. are as. much 
| juris.as the square. ‘4 
ver Royal roads are those a city 
another, Public.roads are those leading from 
Avvillageto another. Although publigroadsbe 
‘not called. royal, yet they belong tothe king, =. 
on  Quoique les chemins publics ne soient pes 
lés noyaus, ils appartiennement cependant ae a 
4 roi. Denisart, verbo chemin,’ 


‘The ordinance of. Louis: XIV, 
“yelied on to shew that the soil ofa highway; 
min royal, belongs. to the owner of the soit 


4 which it passes : ordinance providing that 
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Dati owners of estates on navigable rivers are tate | 7 
royal road, on each bank, at least twenty-four. 
ro feet wide, without any tree, fence or hedge nearer 
than thirty, feet, on the side ‘of which boats: are. 
‘Bowne drawn, and fen feet’ on the other, under the’ pe-,. 
nalty of a fine and the confiscation of the trees, 
Hence,’ it is ‘considered that the sovereign 
consider the soil of the road.’ as. public. 
_-perty, asin ‘such a case, ‘it would’ have been 
absurd to denounce ‘the confiscation’ of 
a which growing in the soil of the public were ale. 
ready publicproperty, The clear part of the roa 
was to be: twenty-four feet on. one side and ‘ten On 
the other ; between this space and that on whidh 
trees could be planted, ‘without incurring con: ’ 
-fiscation, was on one’side of the stream, vip 
of ground six feet, on the other, a strip fourteen — 
wide and it is to trees, fences and hedges 
We that the of the Roman lew, 
which declares the soil of a highway to be pub- 
; tic property appears toustobe i in force in France, 
‘and v was é0in Louisiana, when thgooantry 
(ae. the dominion of Spain. 
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q pertenecen @ todos los hombres communalmente, 

Partida 8, 28, The: ‘rivers, ports and public 
roads'belong’to. all uien in common, (After this 
declaration the legislator speaks of the banks of’ Boune & ux! 
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Los rios e los puertos e los caminos publics 


rivers, \'These, werare informed, ‘are the pro- 


; perty of the owners. of riparian ‘estates. ‘Las 


riberas de ‘los. rios son, quanto al senorio, de | 
aquellos; -cuyos son las heredades @ que: son 
untudds. ‘He speaks of the use which all men 


| ‘may make of these, banks. All men may use 


| the banks of rivers. Todo hombre puede usar 
de ellas, Ke. The. property of the public: on 


road is here assimilated to that which it his 


on the. river, not to that on the banks. |. 
In the case of Metzinger vs, the Mayor Ge. 

of New- Orleans, this court held that’ “ roads 

and. streets cannot be appropriated to ey 


“use.” 3 Martin, 303. Civil Code, 94, art. 6 
judgment. of the district. court,. which: 


> excepts from the,lands decreed to the 


80 ‘much of the was declared 


and it is therefore ordered, adjudged and. 
decreed, that, be affirmed: at the of the 
plaints and appellants. 


Livingston on.a motion for a The’ 
two decided by the court and. presented 
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CASESAN THE SUPREME. count 
East’a, the basis of, their judgment, were As. 


discussed on the hearing, and are of such Vital 
importance ‘to-the country, that it is confidently 
hoped they will be submitted closer 
mination, with the new lights that suhag ay 
may. throw on, the subject, 
4. The first of these points is, that an act, of ae 
the legislature of the late territory, taking pri- . ae 
‘vate property for public without compensa, 
tion, is valid and is not-contrary to the or inan 6 
the constitution of the United States, 
" &. "Thai the soil as well av the use of the hig 
way, in this-state, belongs to the public.” 


The origin, object and abowed end of even 
government, is the preservation of the persong 
Of its people and their property from violence, 
_, Without any express constitutional provision, rs 
‘therefore, every act that counteracts these ob- 
jects must be unlawful. A partial surrender of 
personal liberty and of private property is, how- 
ever, necessary to secure the residue, but the 
vight to. abridge either is only commensurate 
with necessity.’ Where this does not exist, the 

encroachment either on liberty, or Property is 

for example, the: property of any 
‘citizen may be occupied in time of when. 
for perl his personal» 
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ani that, without any previous: -compensaiion, 
aie exigency of the moment will not 
permit; the delay fhecessary' for selling and pay- 


ing it, But-in time of peace, whéw private pro- Bovna & 


perty is required only as convenient for the pubs 
lic, it can never be justly taken without the own- 
consent, ‘When necessary, asin the case of 
_ public highways, it may be taken without such 
consent, but not, without: _compensation be- 


 tause, though a necessity may exist for the road, 
|. there can be no, such necessity for denying. com- 
r | pénsation,. previous if, possible, but at. any rate. 
ae compensation ; ; the social compact admitting of 
temporary infringement of private right, far- 
| > ther than is absolutely necessary for. its perma- . 


nent preservation; the supreme: power of astate 


cannot, therefore, destroy. those. rights it was 


— use and that whether there was a, 


‘stipulated to preserve.—It is true that in il 
_ organised governments, where the judicial pow- 
_eris blended with, or dependent on, the legise 
_ lative, there is no remedy for acts contravening _ 


these principles : but if a state judiciary 


independent of legislative power, it would: 
the duty of sucha judiciary to declare alaw void: 
which should direct private property 
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and without compensation, to be. taken for 
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stitution can have greater force than those ‘im. 4 q 
mutable principles on all 
“is founded... i; 1 


other feature than the separation ofthe judicial 
from the: law-making power, at would. be the 
duty of the former to keep the latter within its ||! 
proper bounds, by declaring every, act of unig — 
cessary violation of private rights, to be void. 
acknowledge that in such acase, the’ violation 
‘must be open and apparent, to justify the inten / 
ference: because the legislative may be better 
judges of the existence of the nécessity than the: | 
judiciary ; ‘but, the difficulty of discriminating J 
in doubtful cases can be no objection to the exer- a 
cise of power under circumstances where no ‘such 
Thus the case stand, if tested by the 
~ dictates of natural law : let us now examine ‘the | 
constitutional provision.. 3 | 


2 


‘The law Jaying out this only | 
directing it tobe laid out, passed in the year 1809,, 
this country was then governed by the. or- 
dinance of 1787, as its constitution, with such 
changes: and amendments asthe present consti. 
the United States, and the laws 
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between the original states: and: the are 
of the ternitory, which were to remain 
forever ‘unalterable except, by common. consent. 
These articles generally go to secure the, 
fants in the ¢ enjoyment ¢ of. their civil and- 
eabrights Among them, we find: the. memorable | 
- Provision t that has been handed down to us un- 
altered for six centuries, and has been trans- 


|. ferred by the descendants. of Englishmen from 
"Runnymede t to the: banks of the Mississippi; 
from the great ‘charter of England to all the 


‘constitutions of her former: colonies) the United 
‘States; “that no man shall be deprived of his 


— 7 iiberties or property, but by the judgment of his 
peers or the law of the ‘Tneed not in- 
form this honourable court that these are ‘techni- 


eal as well as sacred words, and that the “Law 
| af he Land’ as used in these instruments 

not mean theacts of ordinary legislation, because 
the provision would rather sanction than forbid 
oppression, but that it'meanis a 

course of judicial proceeding according to the 
tablishied forms) of'law. | Immediatély-after this 
important clause (relating to the excéptionswhich — 
might be created by public’ necessity) the com>. a 
pact goes ‘on to provide for that case also, by:de- 


~ 

yy 

i 

Ay 

ts 

| 

hi 

. 
} 
"4 ‘ 


—~ to take any person’s property, or to demauid iy 4 
— a particular services, full compensation should be’ 
gs made for: the same.” Here then is every case 
specially provided for,. according to the princi 
 down—You shall take no: man’s: property 

it be forfeited. according to law, except i in Caseg 
urgent necessity, and-then only: on making ¢ 
pensation. Surely nothing can be more 
than. the bounds which are here set to the’ legis: 
lative: power, to remove. them.in: the slightest 
- degree, to admit by a judicial decision that the | 
legislature may take’ private property for publid ” 
- use or conveniénce, would surely be subversive) 
_ not only of the constitutional compact, but of the. 
great principles which it was ‘meant to sanction | 
and enforce. To suppose that the words for 
the < common preservation,” which are used. in] 
_ this clause,’ meant:to limit the obligation tocom: 
pensation strictly to cases, in which, there was 
‘an urgent _nécéssity. for. taking. the vproperig 
services, would, 1. most: respectfully suggest, . 
he saying tliat the ordinance: intended to-force 
legislature to make. compensgtion when: they 
“here. justified by mecessity. inftaking; ‘but to 
at liberty to compensate or not, where 


natural law, which have been already laid 4 ; 
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to.indulge their caprice, to gratify theit rapacity, 


be a. woeful: sacrifice ,of the, spirit of 

enistitution, very, natrow construction 
Jetter, and thab ted point where.of-all others 
ought most liberal interpretation, — 


«7th, article, of the amendments 
eonstitution of, the United States, 
hat private, property shall not, be take 

public use, without just compensation: 
supposed. not to apply to the present case, 
canse,jt could only mean property, forthe 
United States, or. in, pursnance, of some 
derived the constitution, the, 
probably the true one, the casein question com 
within The legislature. of the territory: 
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"they are under/no; sach obligation. "This would 
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control of congress.) amendment, there. 
fore, ‘was intended to apply: powers dere 
from the ‘constitution. of: the Siatea,? | 
this case: comes: within it : “nor, will it be any 
this argument to say, that the: ordi. 
nance of 1787 by. the: congress under 
confederation, because,’ bythe.’ 44h 
thereof, it 'is declared that theiterritories “ 
remain . apart. of: the: confederation, 

oe the articles of confederation and to such p.” 


trations: ‘therein as shall’ be 
: and in “point of fact the territory “Of 


attached to the Union, under ‘thé: 


constitiition; mn, bY virtue‘of the érdindnce passed 


ly the Congress under ‘the confederation. 


“Therefor principles’of tiatural law, tlie” 


Provisions of | tie and tlie constitation 
the United ‘Binies) all ‘equally forbid the'ta- 
‘king of ptivate'property 1 for public use, without 
Pompensali on. Tf then the laws of the territory 


yurport to deprive the plaintiff. of ‘his ‘property 


without compensation, they must unconstitu- 7 


and void: if donot deprivé him ofit 


is Bis and he oughtto recovéry\E 


to the maxims laid downby the 
that the unconstitutionalify act, must 
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z mat be convinced thatit is unconstitution- 
' No matter how that conviction:is produced, 
whether it flashes ‘on the mind intuitively onthe 
moment that conchision is formed-bytheunder- 
standing, then, duty :points outthe.path tothe 
| judges while he doubts, it is certain he cannot de- 
cide, and no he detere = = 
4 q mined, unti} all the one: 


“not to rely on it as. ‘a. constitutional provision, 5 
but to enforce the principle of naturallaw, that 
has been referred to, by, the authority of the le- 
gislature, and also as alaw, which enforced the 
|. constitutional provision, by declaring that the 
compensation which it provided shall be made 
previous to the taking ‘the property. ‘On the 
time of making compensation the, ordinance 
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silent, the‘law, therefore, had.airight tosupply 
. the defect; and though a sulisequént legislature 
might unquestionably have repealed this gene- 

, ral provision, yet, undoubtedly, until it beex- 

pressly repealed, every particular ease must 

es it, the will of the: leg} 
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Staines) ifyin the: case before the equrt, 
tothe public use,’ had ‘declared that it 
Be paidifor a year after laid open, 
~thight be forcibly: inferred’ that the’ | 
intended’ to. repeal inthis’ instanée the 
provisions’ ofthe codecér, ‘again “if there’ 
no constitutional objections ‘and’ the” | 
_ had declared in the law, that the property should 
taken’ without compensation: whatever; thei” 
same inference might be drawt’? but as there” 
nothing like either of these provisions, it 
béconcluded that those containéd in the: 

_ code on ‘this subject were not intended to be. dis. 
with. ‘« Leges posteriores priores cons. 
trarias abrogant. This is undoubtedly true as 
jal rule; ‘but, Blackstone tells us «this 
is’ to ‘be: understood only when the latter sta- 

is” couched i in negative terms, or, where its 

| matter is’ so clearly repugnant that it neces: 
sarily ‘implies a negative; 3” of which he gives, 
examples, 4 Black. 89. It is an estab- 

Tished rule that all statutes pari materia are 
to be faker: together as if they were. 
305 “and it is'also held that if any thing | 
a subsequent statute beswithin the 
_Feason of Former statute it shall be taken tole 
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‘Repg ty Vernon's: case. “Now ap 
declines (Code): that: no'private property shall 
beltdken for public ase, without a previous pay- Boviie & vx. 

| tent of its value the subsequent act ‘declares * 

that the property shall be appropriatedtopublic 
use, ‘without saying thing of the: payment. 


* 


this repeal the'provision im the -first:act 
Becausb the twostatutes, being in pari ma 
teria ana compatible with'each ‘other, must/be 
the'teason and equity of iefirst: and 
worils:be so construed as to carry with it conse-— 
constitutional bars, the avigufthe legisla 
ture:(the: code:and the siatute) must-be taken 
together, and that the property could ‘not vest ine 
the'pitblic, wi hout previous ¢omperisation to'the ~ 
owner: This lastibranch of my argument will’. 
be strengthened by the observation made the 
court, but Which had escaped me,thatitwasthe = - 
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not res so soon'to 

have forgotten perigee ¢ 
of the several statnted oh the subject will, I thingy ‘i 
shew that-none of deprive: the 
party of his property. 3 
premises inquestion is of the ‘7th Tune, 1808, 
Ttgives: to the. inhabitants. of the county 
takapas, the exclusive right to make impose 
‘ment tothe canal. It directs a judge and jaf 
to determine what improvements are necessary, | 
“and to fix a toll to be paid ‘in proportion to the B 
of the-boats. This law is silent as tothe | 
road, oreven the banks of the canal, but it cleaty | 
shews:-it to‘ be the -work of industry, not 
natural’ water course, ‘and that therefore, neither 
the soil it covered, nor the. banks which contain<i 
it could be: public either as to use or property. 
second law passed 44th March, 18095) 
te first séction takes away the toll that had been’ | 
granted or rather. suspénds the 
until the canal shall’be finished. 4 
the second Section declares that ‘we bors! 4 
ders of the said canal shall be “ considered as | 3 
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| 
hey visions of the existing laws and regulations.— 


n ty No wide is to the ronls thus 
| onithe'borders of the canal ; ‘itis left to the ex-' 
in ietinglaws and regulations,iand wasfixed as 
appears by the. sialement of facts, on the “24th. 
the | 


The third ‘act is passed the 2d April, 1814, 
| to open anid improve certain 
| On the subject ‘ofthe roadinquestion 
iates:500 dollars to improve the road 
ry, the judge of the parish and two otheripersons 
the 5 are appointed ‘commissioners. «to: superintend — 
“the: works of the said road.” 
From the mouth of Red viver to Avoyelles. 
in- | 3. From Baton-Rouge to Opciones. 
ty 4. Across the point of Plaquemine. 
‘From Plaqnemine to point. La Hache.) 
en | In all these cases the appropriation is tgopen 
‘While in: this case, and. 
4 in that of the road across Manchae point, itis 
e-, The seconih the: 


to canso the roads 
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in the, plaintifi’s trast... Whether pursuant} 
to the directions the act they. to 
ganmet, be; presumed, but. 
‘the Jegislature did. never pass, any. act approving: 
what the commissioners had’ |: 
of ‘discovering whether vany.of, these. a 
_ legislators will, that the: ‘owmer:shal be: 
ved: of the property: in questions!) 
The first: (7th June, 1806) only 
the ‘canal; so far-as to give’.to, certain; 
the right of faking atoll: but it certainly 
cludes the ideaof the canal; being a publicwater. 
“course; aitd of course of its banks being 
ibe right of tolls wntil the canal shall be 
“dered: navigables ‘and declares, that its borders. | 
shall be considered as. a highway, which: the 
neighbouring -proprietors ‘shall keep in repair 
extent of thie high 
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ative: will shawn, itis only the borders of the. 
canal canal; which Tauppose means its banks, that are 
observed that they’do not refer to the ‘existing, 
and regulations” for the estent-Which the 

‘paths: are to. have; bak. ‘tothe ieee ping: them in 

‘to the provisions of such laws and: ‘regulations.”* 
this: act then, it well doubted 
whether’ thé police jury had a right 
width of the road: to twelve fecti® Bi 
| in it that either lookstike ade. 
signin’ the logislatate to deprive the plaintif of. 

property, or to authorise the commissioners. 
therond; its phraseology isparticular: 
a In the places: where:a new was. tt be 
‘oat, the five instances citely the 


ot 


>, 


into an act fortalcing, 2 away. 
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District: ceive. Bven'as t to the: other cases, in: 


he a act, where. néw toads were.to; be | 


out the roads and then report to the 


gislature—For what: purpose’? Plainly thatthe, 7 

Tegislature-might act justly and constitutionally, 

that they might make further. appropriation if 

any weresnecessary, to indemnify:t the individagh 

whose property: was. used—no such report: Wag. 

no: further act was passed, therefore, 


is not the slightest evidence) the 


_ tis yet inchoate, ‘and the individuals still exjoy 
« théitirights, adinitting the legal: power of the le; 
ore deprive them of it. 
test was made of this road 


of soil: At most, if it be a presumptive title’at ally 

‘onty-a title to of way; atid such’) 
a itld isnot at all incompatiblewith « our action= 
little can thé parties: be 
jectea'to’ shew as\an! argument: thatithey were! 


coflipelled? to pait-with their property’ 
never did acquieéee. On-the contrax 
the plaintiffs leased the, premises question | | 
“Tour! yous and received reat thes ally 
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| during the continuance of the 


| ‘The point to be considered iewhe: 
ther,’ supposing the, ptemises to be situatedina | 


shighway legally laid‘ out, the owner of the 
fhyough which itis daid out, cannot maintain this. . 
suit—in other words, whether the statelbwns the 4 
soil:or only the use of the highway inthis state 

This is ‘most. interesting question for every 
in his state > should it 
jnthe way ‘the court at present incling toydecide 
| it, the most vexatious and 
Phe Roman law. by the 
drseems to have liad some influence with. 
‘court i in n deciding this Before 


dat the conader prdorian or public, 


Such solidity as to remain, -after:the lapse of 2000 
4 years, monuments which attest the grandbor 

~ those masters of the.worldy aid at an expence 
*which’the feeble efforts of modern fimeson this | 
4 subject bear uo compaison. ‘Stich fabtications 
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as a8 the lease expired Brows SENTHORE 
ease, an : & 
, ye 
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be of anriont wore wit! i 
i 
2 


ae and when the Roman laws define #publicaway” 
Rewrwom: tobe “that of whichthe soil is public,” they mean.’ 
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this cannot lead us to the 


it at I contend for,. that in 


be 
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to the. public purehase or 


no more than to say that all their.-public. ways 
were constructed on public ground but, stirely 


"made om private grotind becsines ex vi 
property, both as to soil and the 
et. us now examine the Taw 5. the text’ 
on is D. 53, 8, 3, sect. viam publicum cam 
etiam salum. publics um. est, 
in private via, ita est in publica 
private solum alienum est jus tan: 
tum solwm, priblicum. est.” Heré the 
squotation ends, but the text in the same. 
‘sentence: to say. «peli¢tu di: irectymy 
latitudinis ab eo qui ijus publicandt habuit,’ 
public ce iretur commearetur.” “This latter 4 
member of the sentence i is important, not 
cause the sénse is incomplete without it; but: be- 


4 public at. the 
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fad Wat when ‘Apoblic high: 
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Cum. vie publica, vel, fiiminis inpet 
amisae est, vieinis promiimus viam 
debot?? D.8, § 14y:and Godfrey in: 
says, sed impensé publicé. ‘This 


‘oly when paid for by the pilin 


ia moré exprésély laid the following au- 
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thority, ‘vicinalis dicitur pulllica quando 
authorities shew. that among | the! * 
many, ‘that was' a public: road, ‘of the soil 
was bought hy the public and. whith was jm 
expence : the following shews. the 
verse of the proposition, all roads ‘laid 
‘ave? private property, gnd made''and repair 
the expence of’ individuals. are, private 
isp by name: sthey may ‘he, called, 
ut, a Bhat is to say, that the: soil’ is private. property } 
the use be Viaé vicinale, 
que ex agris privaterum ‘Collatis. facta eunt, | 
 mumerd sunt; sed: extat, memoria qué: gint 
| bes privatae. Duyos Thie str | 
authority, to shew: {he nature ofthe Roman 
public wayat if'a road should, have been 
"over private’ property, but. it hagyopntinned 
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Me shall-be doeined public, But if 
remembrance of the time at which’ it was ‘bid 
out,-by. the contribution of: individuals, it- is not”) 


then’ a ‘public, but'a ‘viéinal the soil of 
course private property. Ths 


same doctrine i is most: ‘more 
‘strongly laid down in” the two ‘articles. imi 
_ diately following,in the same Wook. 
present, ‘law contains the | 
tion, 8 5-Pond. ‘Frane. 408, speaking of roads 
says, Toute coum ‘qui: sont entretenus parle 4 
3 From a book: of great. authority and an 
judged case, which Cites, we have the point 
far.as depends on the French laws faily ae. 
_ cided. 5 Repertoire jurisprudence, p. 367, 
«title Chemie or chemin a ete 
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table demarbre Va ainsi decidé par un jugement 

dernier ressort,, 2 out 1715, rendu 

de. seigneur Belleval en Cham» 
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| wheiher the French: ‘setflers brouglit’with 
“them any particular law.on. this point, and what 
4 change was Antroduced. by.the cession to Spain. — 
French grants, it said, road’ | 


voir pas, frequents ert des Bast'n. 


q discussions ‘took place i in: France: to ‘determine 
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> Fi 1816. 


Te from the that frequent 


whether the tree, the: fruit,. growing inthe 

highways belong t to the. lord-of ‘the: 

these ended" in. i ecisions. which’ ‘are. re: 


page 303, in favorof:the Jordehthe 


manor {probably ‘because the farias, WereTaid 
the: road ‘and were! bounded by it.) 


“might haye’ been. the’ reason forideci. 
ding the! ‘propertyiin favor of the lord’ of te 


manor, they clearly’ shew. that. property, of 


“the was not in the seven 
@ecisions on: this: are citedin-thig 


Tet us now-approach ‘nearer’ to ithe 
and haying seen what was.the nature ‘of public 
in Franee,. from, whence this country 
[peopled by. the. ‘Roman. law, the. 
tion of that which now. governs us; let-us- ene 
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the weservation) and:beyond that’ we have lost || 
the public records; but suppose them ail to coms, 
royal and the land necessary. for’ 
tifieations® ‘and royal. roads 5 dovsithis 
it» hecessary'?® 1 ‘think: velearty the 
latter—the: ewodd; the land’ for: the furtificntions | 
the rodd°are: all’ contained in the 
and therefore ntist “all be tested by 
if then this reserves the 
| reserved) individual would be al 


Towed! to cat a stick of timber, without | 
the rights, ‘all proper for 


navy was réserved—he could: use ‘no part of his 
-for fear‘éf trespassing on ‘that-which. the 
‘pesérves’ for hiefortifications: if: it'be the | 
King’s virtue of te 
he@an have no rightito use itia 
r; aud therefore, until the king locates his fare! 
a the grantee .has:no rightite:posses 
Hooking spirit’ of the ‘ms ‘we 


\ 
Cc wt 
‘ 
~ \ 


7 
| 
4 
: 


tie midy, at any interval, claim the, use 

Tet try legal principlesy at 
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_ land -wrthin houndaries assizned beconies 
of the wholt, becatis¢ 


} 


was before vested in th 
were. it, would. require ‘his assent to 
‘property he had, acquived ; if we suppogeicth 
veservation to really is, of. a. 
an incorporeal hereditament,.all. these 
ties cease,, becanse neither, the property nope. 
“possession of the srantes. is. any, bar. | 
its existence, or-its exercise. Again, if. the, 
of. the soil, vests. in,-the ‘ing 
when’ the road is once opened.or traced, two coms, 
_ sequences follow That he hag got all thai, 
resewved,—2.,; That, it must.-be his. until; be 
grant it—Now, though’the :breach of law 
certainly no proof that it, does not exist, yet, uni.) 
and:continued:practice hag alway beg 
"admitted, especially, in doubtful. Cases, as an 
that practice is, known to be originally ery 
roneous, yet.it acquires nespectability-from times 
and. communis error facit jus has been receis, 
maxim when the:error: hag been slighty) 
both thie consequentes, that. must be drawn 
supposing the soil-of the toad iw #he:public, ha | 
been without a/single, exception violated in prace) 
from settlement of the'tountry.— a 
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washed away, which sh it frequently is, 
proprietor lies without com, 


the proprietor, on opetiing's new oney 
eg the ‘first to his'own 


a riglit to'de, on the’construction which. 


cléting allthe soil tat/his bech at different pe 
as public the'changes in 
the: Bed the'tiver; it'apy 


| Himdreds of houses; gardens 
construetion, ‘are‘tiow: placed on- 2 
belongs to:the’ pnblic,:and,:as 


always liable to be disturbed in 


| Hitherto; the 


depending grants; wdigovemed- by 


Aa pensationy which T linve shown héwotld not be 


% 

would be obliged to'do, if it be as Esup 

When the first réad‘has become: 


4 serious to be taken ‘ihto “6 
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of the Spanish grants (at lopst none that 
the zeservation meptionedsin ty 

reneh,.Phey refer te the ordinances 
on, this, subject hy the: king. Tha” 
fipst istdated 40th Oot; ‘The secontyhy 
the 48th Feb, 1770, ‘Phe, third by Gay, 
ono.the dan, $708, and: the. best by, 
three first not heen able ta procure, 
qur grant, or rather permissionmusthave 
under the authority.of the last, and this last dey 
Cares that it is anly to enforce the former 
-there-is the. Jesa necessity for referring tosthem,; 
All relating-to theveubject are. 


first thus; ba” 
ita: make ‘und preserve. 
royalroad; which 

in widths” words ofre- 

servation at all, or if thore axe; they. spply 
dy'to the levee-which has neveit’ 

the by road is 

be made bakin 
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servation of the soil: fdrthe road, inffavor ofthe 
a Buti on the contrary a'duty-eyeated of 
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| absprivate expomoty they bring it 


hey belonged:to the granten, 


«The 9th article expressly acknowledges thet — 


lal 
 buent ou concedent en. son nom, les acipisveure 
tiner des farets les qué pourront— 


| convenipypoun Pusage de eq. marines 
4 of the: reservation of any part of ‘ta 


an. acknowledgment that he 
nounced the: possession of the while, 


far then es depends on. ‘the derms ‘ofthe — 
Spanish grant; ender which thepropertyisheld, 


duly is with the idea of aservi- 


id 


tudeim fayopatthe public, not soil. 


thiggghae in stranger, becanggajithe 
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_turally navigable, which is.an important disting. 
tive feature inthe'case:, Our grant also 
Boone perfect before the:cession of the country : 
ditions-were inserted in ‘it and it as’ confirmed 
without -any, so''that the whole 
had: they constitutional righ, | 


this argument by come 

givemtosthe public. road, without compensation; 

-theawhole the’ plaintift’s property is taken, 

from him, ‘forthere: is not another: foot capablevaf 
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